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Introduction

The Securities and Exchange Commission (the
“SEC”) is adopting1 an improved mutual fund disclo-
sure framework that was originally proposed in
November 2007.2 The SEC is adopting amendments
to Form N-1A, the form used by mutual funds to
register under the Investment Company Act of 1940,
as amended (the “1940 Act”), and to offer their secu-
rities under the Securities Act of 1933, as amended
(the “Securities Act”), with the stated purpose of
enhancing disclosure to investors.  The amendments
require key information to appear in plain English in
a standardized order at the front of the mutual fund
statutory prospectus.  

The SEC also is adopting rule amendments that
would permit satisfaction of mutual fund prospectus
delivery obligations under Section 5(b)(2) of the
Securities Act by sending or giving key information
directly to investors in the form of a summary
prospectus (“Summary Prospectus”) and providing
the statutory prospectus on an Internet Web site.

Upon an investor’s request, mutual funds also 
are required to send the statutory prospectus to 
the investor.

The information required in the summary section
of the prospectus will be the same as that required in
the new Summary Prospectus because, as stated in the
Adopting Release, the SEC believes that the key
information that is important to an investment deci-
sion is the same whether an investor is reviewing the
summary section of the statutory prospectus or a
short-form disclosure document.  The SEC states that
its intent is for funds to prepare a concise summary
(on the order of three or four pages) that will provide
key information.

Finally, the SEC is adopting amendments to Form
N-1A relating to exchange-traded funds (“ETFs”)
that were proposed in a separate release in March
2008.3 The Adopting Release states that these amend-
ments are intended to result in the disclosure of more
useful information to investors who purchase shares of
ETFs on national securities exchanges.
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Amendments to Form N-1A

General Instructions to Form N-1A
The SEC adopted, substantially as proposed,

amendments to the General Instructions to Form
N-1A to address the new summary section of the
statutory prospectus.  The SEC is amending the
General Instructions to state that the summary sec-
tion of the prospectus must be provided in plain
English under Rule 421(d) under the Securities
Act.4 The SEC also is adopting amendments to 
the organizational requirements of the General
Instructions to require the disclosure of summary
information in numerical order at the front of the
prospectus, not to be preceded with any informa-
tion other than the cover page or table of contents.
While a fund may continue to include information
in the prospectus that is not required, a fund may
not include any such additional information in the
summary section of the prospectus.

In addition, with the exception of some infor-
mation that is common to multiple funds, the SEC
is requiring that the summary section be presented
separately for each fund covered by a multiple fund
prospectus and that the information for multiple
funds not be integrated.5 That is, a multiple fund
prospectus will be required to present all of the
summary information for a particular fund together,
followed by all of the summary information for each
additional fund.  However, the SEC adopted the
amendments with changes from those proposed in
the Proposing Release to permit integration of the
information required by any of new Item 6 
(purchase and sale of fund shares), Item 7 (tax infor-
mation) and Item 8 (financial intermediary 
compensation) if it is identical for all funds covered
in the prospectus.  Any integrated information will
be required to immediately follow the separate 
individual fund summaries containing the other
non-integrated information.  In addition, a state-
ment containing the following information will be

required for each individual fund summary section
in the location where the information that is inte-
grated, and presented later, would have appeared:

For important information about [purchase and
sale of fund shares,] [tax information,] and
[financial intermediary compensation], please
turn to [identify section heading and page 
number of prospectus].

The instructions will permit a fund with multiple
share classes, each with its own cost structure, to
present the summary information separately for
each class, to integrate the information for multiple
classes, or to use another presentation that is consis-
tent with disclosing the summary information in a
standard order at the beginning of the prospectus.
In addition, the SEC is eliminating the provisions of
Form N-1A that permit a fund to omit detailed
information about purchase and redemption proce-
dures from the prospectus and to provide this infor-
mation in a separate document that is incorporated
into and delivered with the prospectus, as well as a
similar provision in the requirements for the state-
ment of additional information (“SAI”).  The SEC
stated in the Adopting Release that this option is
unnecessary in light of the new Summary
Prospectus, which could be used, at a fund’s option,
along with any additional sales materials, including
a document describing purchase and redemption
procedures.  Finally, in a modification to the orig-
inal proposal, the SEC is amending the General
Instructions to Form N-1A to permit funds that
are used as investment options for retirement plans
and variable insurance contracts to modify or omit
the information required by new summary section
Item 6.6

Exchange Ticker Symbols
In the Proposing Release, the SEC solicited

comment on whether to require or permit a fund to
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include its ticker symbol in the summary, or on the
front or back cover page of the statutory prospectus
or SAI or elsewhere.  In response to the comments
received, the SEC is adding a requirement that a
fund include its exchange ticker symbol on the
front cover pages of the statutory prospectus and
SAI.  Specifically, a fund will be required to disclose
the exchange ticker symbol of the fund’s shares or,
if the prospectus or SAI relates to one or more class-
es of the fund’s shares, adjacent to each such class,
the exchange ticker symbol of that class.  The
Adopting Release states that the SEC believes that
requiring disclosure of exchange ticker symbols will
make it easier for investors to find information
about particular funds and share classes of funds. 

Information Required in Summary Section
The SEC is adopting the required content of the

summary section substantially as proposed, except the
proposed requirement that a fund disclose portfolio
holdings.7 The summary section of a mutual fund
statutory prospectus will consist of the following
information in the order listed.8

(1) Investment Objectives/Goals - The summary
section will begin with disclosure of a fund’s invest-
ment objectives or goals.  A fund also will be per-
mitted to identify its type or category (e.g., that it is
a money market fund or a balanced fund).

(2) Fee Table - The fee table and example dis-
close the costs of investing and immediately follow
the fund’s investment objectives.  The SEC is adopt-
ing several modifications to the current fee table to
provide greater prominence and address continuing
concerns about investor understanding of mutual
fund costs.

• Mutual funds that offer discounts on front-end
sales charges for volume purchases (so-called
“breakpoint discounts”) are required to
include a brief narrative disclosure alerting
investors to the availability of those discounts.
The SEC is modifying its original proposal in

two ways.  First, the SEC added to the
required narrative a description of where
investors can find additional information
regarding breakpoint discounts. Specifically,
the narrative is required to state that further
information is available from the investor’s
financial professional, as well as identify the
section heading and page number of the fund’s
prospectus and SAI where more information
can be found.  Second, the SEC clarified the
instruction that the dollar level at which
investors may qualify for breakpoint discounts
that is required to be disclosed is the minimum
level of investment required to qualify for a
discount as disclosed in the table required by
current Item 7(a)(1) of Form N-1A.     

• The SEC is revising the parenthetical follow-
ing the heading “Annual Fund Operating
Expenses” in the fee table to read “expenses
that you pay each year as a percentage of the
value of your investment” in place of “expens-
es that are deducted from Fund assets.”  

• Funds other than money market funds are
required to disclose the portfolio turnover rate
for the most recent fiscal year (as a percentage
of the average value of its portfolio) immedi-
ately following the fee table example, with a
brief explanation of the effect of portfolio
turnover on transaction costs and fund per-
formance and the adverse tax consequences
that may result from higher portfolio turnover
rate when fund shares are held in a taxable
account. 

• The adopted amendments permit funds to
place two additional captions directly below
the “Total Annual Fund Operating Expenses”
caption in cases where there are expense reim-
bursement or fee waiver arrangements that will
reduce any fund operating expenses for no less
than one year from the effective date of the
fund’s registration statement.9 One caption
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would show the amount of the expense reim-
bursement or fee waiver, and a second caption
would show the fund’s net expenses after sub-
tracting the fee reimbursement or expense
waiver from the total fund operating expenses.
Funds that disclose these arrangements will be
required to disclose the period for which the
arrangement is expected to continue, including
the expected termination date, and briefly
describe who can terminate the arrangement
and under what circumstances.  The SEC is
adding an express requirement that the 
expected termination date of the arrangement
be disclosed.10

(3) Investments, Risks, and Performance -
Following the fee table and example, a fund is
required to disclose its principal investment strategies
and risks.  This includes the current bar chart and
table illustrating the variability of returns and show-
ing the fund’s past performance.  Although the SEC
did not modify the currently-required bar chart and
performance table, the Adopting Release did modify
the required accompanying narrative so that a fund
that makes updated performance information 
available on a Web site or at a toll-free (or collect) 
telephone number will be required to include a 
statement explaining this and providing the Web site
address and/or telephone number.  

(4) Management - The next item in the summa-
ry section is the name of each investment adviser and
sub-adviser of the fund, followed by the name, title
and length of service of the fund’s portfolio man-
agers.  Exceptions apply to certain sub-advisory
arrangements and portfolio management teams.

(5) Purchase and Sale of Fund Shares - The next
item in the summary section will disclose the fund’s
minimum initial or subsequent investment require-
ments and the fact that the fund’s shares are
redeemable, and identify the procedures for 
redeeming shares.  Modifications were made from
the proposal to address ETFs.

(6) Tax Information - If applicable, a mutual fund
will be required to state that it intends to make 
distributions that may be taxed as ordinary income or
capital gains or that the fund intends to distribute 
tax-exempt income.  A fund that holds itself out as
investing in securities generating tax-exempt income
will be required to provide, as applicable, a general
statement to the effect that a portion of the distribu-
tions may be subject to federal income tax.

(7) Financial Intermediary Compensation - The
summary section will conclude with the following
statement, which could be modified provided 
that the modified statement contains comparable
information:

Payments to Broker-Dealers and Other Financial
Intermediaries
If you purchase the Fund through a broker-
dealer or other financial intermediary (such as a
bank), the Fund and its related companies may
pay the intermediary for the sale of Fund shares
and related services. These payments may create
a conflict of interest by influencing the broker-
dealer or other intermediary and your salesperson
to recommend the Fund over another invest-
ment.  Ask your salesperson or visit your financial
intermediary’s Web site for more information.

In a change from the original proposal, a fund
may omit the financial intermediary disclosure if 
neither the fund nor any of its related companies pay
financial intermediaries for the sale of fund shares or
related services.

Exchange-Traded Funds
In March 2008, the SEC proposed several

amendments to Form N-1A to accommodate the
use of the form by ETFs, most of which are organ-
ized and registered as open-end funds.  Unlike 
traditional mutual funds, however, ETFs sell and
redeem individual shares (“ETF shares”) only in
large aggregations called “creation units” to certain
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financial institutions. The proposed amendments for
ETF prospectuses were designed to meet the needs
of investors (including retail investors) who 
purchase ETF shares in secondary market transac-
tions rather than financial institutions that purchase 
creation units directly from the ETF.

The SEC is amending Form N-1A to eliminate
the requirement that ETF prospectuses disclose
information on how to buy and redeem shares
directly from the ETF because it is not relevant to
investors who are secondary market purchasers of
ETF shares.  The SEC had proposed to amend Item
6 to require ETF prospectuses to state the number
of shares contained in a creation unit (i.e., the
aggregate number of shares an ETF will issue or that
is necessary to redeem from the ETF), that individ-
ual shares can only be bought and sold on the sec-
ondary market through a broker-dealer, and that
shareholders may pay more than net asset value
(“NAV”) when they buy ETF shares and receive
less than NAV when they sell shares because shares
are bought and sold at current market prices.  The
SEC also proposed to amend the fee table disclosure
in Item 3 to exclude fees and expenses for purchas-
es or redemptions of creation units and instead to
modify the narrative explanation preceding the
example in the fee table to state that investors in
ETF shares may pay brokerage commissions that are
not reflected in the example.  The SEC is adopting
these amendments largely as proposed, with minor
changes to conform to the final amendments to the
summary section.  ETFs still will be required to
include disclosure in the SAI on how creation units
are offered to the public.11

The SEC is adopting amendments to Form N-
1A to require each ETF to disclose to investors
information about the extent and frequency with
which market prices of fund shares have tracked the
fund’s NAV.  Each ETF will be required to disclose
in its prospectus the number of trading days during

the most recently completed calendar year and
quarters since that year on which the market price
of the ETF shares was greater than the fund’s NAV
and the number of days it was less than the fund’s
NAV.12 An ETF may omit this disclosure in the
prospectus if the fund provides the information on
its Internet Web site and discloses in the prospectus
an Internet address where investors can locate the
information.  Because ETFs may choose to provide
this disclosure on their Web sites instead of in their
prospectuses, the SEC has added a requirement that
the prospectus disclose that ETF shares may trade at
a premium or discount.  The SEC did not adopt its
proposal to require ETFs to disclose market price
returns in addition to returns based on NAV.

New Delivery Option for Mutual Funds

Use of Summary Prospectus and Satisfaction 
of Statutory Prospectus Delivery Requirements

The SEC is adopting, with modifications, the
proposal to replace Rule 498 under the Securities
Act, the current voluntary profile rule, with a new
version of Rule 498 that permits a fund to satisfy its
obligation under the Securities Act to deliver a 
statutory prospectus with respect to mutual fund
securities by sending or giving a Summary Prospectus
and providing the statutory prospectus online. 
In addition, the new rule will require a fund to send
the statutory prospectus in paper or by e-mail upon
request.  The Summary Prospectus is required to
contain the key information that is included in the
new summary section of the statutory prospectus in
the same order that would be required in the 
statutory prospectus.

The new rule provides that any obligation under
Section 5(b)(2) of the Securities Act to have a statu-
tory prospectus precede or accompany the carrying
or delivery of a mutual fund security in an offering
registered on Form N-1A is satisfied if:

5



S T R O O C K  S P E C I A L  B U L L E T I N

• a Summary Prospectus is sent or given no later
than the time of the carrying or delivery of the
fund security;

• the Summary Prospectus is not bound 
together with any materials, except as
described below; 

• the Summary Prospectus that is sent or given
satisfies the rule’s requirements at the time of
the carrying or delivery of the fund security;
and

• the conditions set forth in the rule, which
require a fund to provide the Summary
Prospectus, statutory prospectus and other
information on the Internet in the manner
specified in the rule, are satisfied.

The new rule also provides that a communication
relating to an offering registered on Form N-1A that
is sent or given after the effective date of a mutual
fund’s registration statement (other than a prospectus
permitted or required under Section 10 of the
Securities Act) shall not be deemed a prospectus
under Section 2(a)(10) of the Securities Act if: 

• it is proved that prior to or at the same 
time with the communication, a Summary
Prospectus was sent or given to the person to
whom the communication was made;

• the Summary Prospectus is not bound 
with any materials, except as described below; 

• the Summary Prospectus that was sent or given
satisfies the rule’s requirements at the time of
the communication; and

• the conditions set forth in the rule, which
require a fund to provide the Summary
Prospectus, statutory prospectus and other
information on the Internet in the manner
specified in the rule, are satisfied.

Under the new rule, communications that are
preceded or accompanied by a Summary Prospectus

are not deemed to be prospectuses and are not sub-
ject to Section 12(a)(2) of the Securities Act if all the
conditions of the rule are met.  These communica-
tions remain subject to the general antifraud provi-
sions of the federal securities laws.

In the Adopting Release, the proposed condition
for reliance on Rule 498 – that the Summary
Prospectus be given “greater prominence” than any
accompanying materials – has now been made a
requirement of the Rule.13 The SEC also modified
this requirement to clarify that a Summary
Prospectus need not be given “greater prominence”
than other Summary Prospectuses or statutory
prospectuses that accompany the Summary
Prospectus.  The SEC also stated in the Adopting
Release that, generally, the “greater prominence”
requirement will be satisfied if the placement of the
Summary Prospectus is more prominent than
accompanying materials (e.g., the Summary
Prospectus is on top of a group of paper documents
that are provided together).  

The SEC is adopting the condition that prohibits
a Summary Prospectus from being bound together
with any other materials to prevent the Summary
Prospectus from being obscured by accompanying
sales and other materials and to highlight for investors
the concise, balanced presentation of the Summary
Prospectus.  The SEC, however, is permitting bind-
ing the statutory prospectus of a variable insurance
contract with the Summary Prospectuses and 
statutory prospectuses of its underlying funds. 
This will permit satisfaction of prospectus delivery
requirements for both a variable insurance contract
and its underlying funds in one consolidated package
and does not involve any risk of the prospectuses
being obscured by sales or other materials.
Specifically, under Rule 498, a Summary Prospectus
for a fund that is available as an investment option in
a variable annuity or variable life insurance contract
may be bound together with the statutory prospectus
for the contract and Summary Prospectuses and
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statutory prospectuses for other investments options
available in the contract, provided that: 

• all of the funds to which the Summary
Prospectuses and statutory prospectuses that are
bound together relate are available to the per-
son to whom such documents are sent or
given; and

• a table of contents identifying each Summary
Prospectus and statutory prospectus that is
bound together, and the page number on
which it is found, is included at the beginning
or immediately following a cover page of the
bound materials.

Content of Summary Prospectus
Rule 498 sets forth the content requirements

that a Summary Prospectus must satisfy. 
A Summary Prospectus meeting the requirements
of the rule will be deemed to be a prospectus that is
authorized under Section 10(b) of the Securities Act
and Section 24(g) of the 1940 Act for the purposes
of Section 5(b)(1) of the Securities Act. A Summary
Prospectus meeting these content requirements
could be used to offer securities of the fund pur-
suant to Section 5(b)(1) even if the other conditions
of the rule were not satisfied.  The failure to satisfy
these other conditions will, however, preclude the
use of the Summary Prospectus for the other pur-
poses described in Rule 498, including for purpos-
es of satisfying, in part, a fund’s obligations under
Section 5(b)(2) to deliver a statutory prospectus.  In
these circumstances, unless the Section 5(b)(2) obli-
gation to deliver a fund’s statutory prospectus is met
by means other than the new rule, a Section 5(b)(2)
violation will result.

The SEC is adopting the requirement that the
Summary Prospectus include the same information
as the summary section of the statutory prospectus
in the same order as would be required in the 

statutory prospectus.  The SEC also is adopting a
new requirement to clarify that if a fund relies on
Rule 498 to meet its statutory prospectus delivery
obligations, the information contained in the
Summary Prospectus must be the same as the infor-
mation contained in the summary section of the
fund’s statutory prospectus, except as expressly per-
mitted by Rule 498.  That is, a fund may not pro-
vide different information (e.g. information that is
more or less expansive) in its Summary Prospectus
than it provides in its statutory prospectus.  If, pur-
suant to Rule 497, a mutual fund files a “sticker” to
its statutory prospectus that changes any informa-
tion in the summary section, the Summary
Prospectus should either be “stickered” or amend-
ed to reflect the information in the statutory
prospectus “sticker.”

The Summary Prospectus will not be permitted
to omit any of the required information or to
include additional information except as described
below. A document that omits information
required in a Summary Prospectus or includes 
additional information not permitted by the rule
will not be a Summary Prospectus under the rule
and may not be used under the rule for any purpose,
including meeting the obligation to deliver a fund’s
statutory prospectus. Similar to the summary 
section of the statutory prospectus, a Summary
Prospectus is permitted to describe only one fund,
but may describe multiple classes of a single fund.

The cover page or the beginning of the
Summary Prospectus is required to include:

• the fund’s name and the share classes to which
the Summary Prospectus relates;

• the exchange ticker symbol of the fund’s
securities or, if the Summary Prospectus relates
to one or more classes of the fund’s securities,
adjacent to each such class, the exchange ticker
symbol of such class of the fund’s securities;
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• a statement identifying the document as a
“Summary Prospectus”;

• the approximate date of the Summary
Prospectus’ first use; and 

• the following legend:

Before you invest, you may want to review the
Fund’s prospectus, which contains more infor-
mation about the Fund and its risks.  You can
find the Fund’s prospectus and other informa-
tion about the Fund online at [________].
You can also get this information at no cost by
calling [________] or by sending an e-mail
request to [________].

Updating Requirements
The SEC is not adopting the proposed require-

ment that performance information in the Summary
Prospectus be updated quarterly and related provi-
sions of the proposed rule. The SEC stated that it
does not want such a requirement to confuse
investors and discourage funds from using the
Summary Prospectus.  As adopted, the rule will
require a fund that makes updated performance
information available on a Web site or at a toll-free
(or collect) telephone number to include a statement
explaining this and providing the Web site address
and/or telephone number. This approach will 
eliminate any potential investor confusion that could
arise as a result of a fund’s Summary Prospectus 
containing more updated information than the fund’s
statutory prospectus.

Provision of Statutory Prospectus, SAI and
Shareholder Reports

In addition to sending or giving a Summary
Prospectus, a person relying on Rule 498 to meet its
statutory prospectus delivery obligations must 
provide the statutory prospectus on the Internet,
together with other information, in the manner 

specified by the rule. Under the rule, the fund’s 
current Summary Prospectus, statutory prospectus,
SAI and most recent annual and semi-annual reports
to shareholders are required to be accessible, free of
charge, at the Web site address specified on the cover
page or at the beginning of the Summary Prospectus.
These documents would be required to be accessible
on or before the time that the Summary Prospectus
is sent or given, and current versions of the docu-
ments are required to remain on the Web site until
at least 90 days after:

• in the case of reliance on the rule to satisfy the
obligation to have a statutory prospectus 
precede or accompany the carrying or delivery
of a mutual fund security, the date that the
mutual fund security is carried or delivered; or

• in the case of reliance on the rule to deem a
communication with respect to a mutual fund
security not to be a prospectus under Section
2(a)(10) of the Securities Act, the date that the
communication is sent or given.

The SEC requires the information on the Internet
be presented in a format that: 

• is human-readable and capable of being 
printed on paper in human-readable format;

• is convenient for both reading online and
printing on paper; 

• permits persons accessing the statutory
prospectus or SAI to move directly back and
forth between each section heading in a table of
contents of the document, which may be out-
side the document, and the section of the doc-
ument referenced in that section heading; and

• permits persons accessing the Summary
Prospectus to move directly back and forth
between either (i) each section of the
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Summary Prospectus and any section of the
statutory prospectus and SAI that provides
additional detail concerning that section of the
Summary Prospectus; or (ii) links located at
both the beginning and end of the Summary
Prospectus, or that remain continuously 
visible to persons accessing the Summary
Prospectus, and tables of contents of both the
statutory prospectus and SAI that meet 
the linking requirements described in the 
preceding section.

Persons accessing the Web site must be able to
permanently retain, through downloading or other-
wise, free of charge, an electronic version of the
Summary Prospectus, statutory prospectus, SAI and
shareholder reports in a format that, like the online
version, (i) is human-readable and capable of being
printed on paper in human-readable format; and (ii)
permits persons accessing the downloaded statutory
prospectus or SAI to move directly back and forth
between each section heading in a table of contents
of that document and the section of the document
referenced in that section heading.  The permanent-
ly retained document is not required to be in a for-
mat that allows an investor to move back and forth
between the Summary Prospectus and the statutory
prospectus and SAI because of technical difficulties
associated with maintaining links between multiple
downloaded documents.

The SEC is adopting, as proposed, a safe harbor
provision stating that the conditions regarding
Internet availability of a fund’s Summary Prospectus,
statutory prospectus, SAI and shareholder reports will
be deemed to be met, notwithstanding the fact that
those materials are not available for a time in the
manner required, provided that the fund has reason-
able procedures in place to ensure that those materi-
als are available in the required manner.  In addition,

a fund is required to take prompt action to ensure
that those materials become available in the manner
required, as soon as practicable following the earlier
of the time at which the fund knows or reasonably
should have known that the documents are not avail-
able in the manner required.  The safe harbor, by its
terms, is expressly applicable to the format, linking
and permanent retention conditions of the rule, in
addition to the conditions requiring that the docu-
ments be available online.

In addition, the SEC is adopting the proposed
requirement that a fund (or financial intermediary
through which shares of the fund may be purchased
or sold) send, at no cost to the requestor and by U.S.
first class mail or other reasonably prompt means, a
paper copy of the fund’s statutory prospectus, SAI
and most recent annual and semi-annual shareholder
report to the requestor within three business days
after receiving a request for a paper copy.  A fund (or
financial intermediary through which shares of the
fund may be purchased or sold) also must send, at no
cost to the requestor and by e-mail, an electronic
copy of the fund’s statutory prospectus, SAI and most
recent annual and semi-annual shareholder report to
the requestor within three business days after receiv-
ing a request for an electronic copy.14

Incorporation by Reference
As adopted, Rule 498 permits a fund to incorpo-

rate by reference into the Summary Prospectus infor-
mation contained in its statutory prospectus, SAI and
shareholder reports. The rule permits a fund to incor-
porate by reference any information from the fund’s
reports to shareholders that the fund has incorporat-
ed by reference into its statutory prospectus.  A fund
may not incorporate by reference into the Summary
Prospectus information from any other source.  
In addition, a fund may not incorporate by reference
into the Summary Prospectus any of the information
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described above that is required to be included in the
Summary Prospectus.  Information may be incorpo-
rated by reference into the Summary Prospectus only
by reference to the specific document that contains
the information, and not by reference to another
document that incorporates the information by refer-
ence.  Thus, if a fund’s statutory prospectus incorpo-
rates the fund’s SAI by reference, the fund’s
Summary Prospectus could not incorporate informa-
tion in the SAI simply by referencing the statutory
prospectus, but would be required to reference the
SAI directly.

In addition, if a fund incorporates information by
reference, the Summary Prospectus legend must
specify the type of document (e.g., statutory prospec-
tus) from which the information is incorporated and
the date of the document.  If a fund incorporates by
reference a part of a document, the Summary
Prospectus legend must clearly identify the part by
page, paragraph, caption or otherwise.  The legend
also is required to explain that any information that is
incorporated from the SAI or shareholder reports
may be obtained, free of charge, in the same manner
as the statutory prospectus.

The SEC is adopting, as proposed, the provision
of Rule 498 stating that, for purposes of Rule 159
under the Securities Act, information is conveyed to
a person not later than the time that a Summary
Prospectus is received by the person if the informa-
tion is incorporated by reference into the Summary
Prospectus in accordance with Rule 498. This provi-
sion addresses the question of when information that
is incorporated into the Summary Prospectus under
Rule 498 is conveyed for purposes of Sections
12(a)(2) and 17(a)(2) of the Securities Act.15

Filing Requirements for the Summary Prospectus
The SEC is requiring each Summary Prospectus

to be filed on EDGAR no later than the date that it

is first used, rather than, as proposed, the fifth busi-
ness day after the date that it is first used.  A Summary
Prospectus that is filed on EDGAR will be publicly
available, although a fund may not rely on this avail-
ability to satisfy requirements for online posting as
discussed above.

Section 10(b) of the Securities Act provides that a
prospectus permitted under that section shall, unless
provided otherwise by SEC rule, be filed as part of
the registration statement but shall not be deemed
part of the registration statement for the purposes of
Section 11 of the Securities Act.  In accordance with
Section 10(b), a Summary Prospectus will be filed as
part of the registration statement, but will not be
deemed a part of the registration statement for pur-
poses of Section 11 of the Securities Act.  However,
all of the information in the Summary Prospectus
will be subject to liability under Section 11, either
because the information is the same as information
contained in the statutory prospectus or because the
information is incorporated by reference from the
registration statement.

The SEC notes in the Adopting Release that a
Summary Prospectus is subject to the stop order and
other administrative provisions of Section 8 of the
Securities Act. This is in addition to the SEC’s power
under Section 10(b) of the Securities Act to prevent
or suspend the use of the Summary Prospectus,
regardless of whether or not it has been filed.

Compliance Date

As discussed in the Proposing Release, the SEC is
providing for a transition period after the effective
date of the amendments to Form N-1A that gives
funds sufficient time to update their prospectuses or
to prepare new registration statements under the
revised Form N-1A requirements. The effective date
of the amendments is March 31, 2009.
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All initial registration statements on Form N-1A,
and all post-effective amendments that are annual
updates to effective registration statements on this
form, filed on or after January 1, 2010, must comply
with the amendments to Form N-1A.  All post-
effective amendments that add a new series, filed on
or after January 1, 2010, must comply with the
amendments with respect to the new series.  The
final compliance date for filing amendments to effec-
tive registration statements to comply with the new
Form N-1A requirements is January 1, 2011.  A fund
may, at its option, prepare documents in accordance
with the requirements of Form N-1A, as amended,
at any time after the effective date of the amend-
ments.  A person may not rely on rule 498 to satisfy
its obligations to deliver a mutual fund’s statutory
prospectus unless the fund is also in compliance with
the amendments to Form N-1A.

Post-effective amendments to existing registration
statements filed to comply with the amendments to
Form N-1A should be filed under Securities Act
Rule 485(a). However, in appropriate circumstances,
the SEC will consider requests by existing funds to
file these post-effective amendments pursuant to
Rule 485(b)(1)(vii).  Appropriate circumstances may
include, for example, situations where a fund com-
plex has previously filed under Rule 485(a) post-
effective amendments for a number of funds that
implement the new requirements, and the SEC
determines not to review additional such filings by
the fund complex in light of its experience with the
previously filed amendments.

________________________

Linda Y. Kim, an associate in the Investment
Management Practice Group of Stroock & Stroock &
Lavan LLP, assisted in the preparation of this Stroock
Special Bulletin.

For further information about the amendments,
please contact:

Lewis G. Cole at 212.806.6050 
(lcole@stroock.com)

Stuart H. Coleman at 212.806.6049 
(scoleman@stroock.com)

Gary L. Granik at 212.806.5790
(ggranik@stroock.com)

Janna Manes at 212.806.6141 
(jmanes@stroock.com) 

David Stephens at 212.806.6138
(dstephens@stroock.com) 

1. Enhanced Disclosure and New Prospectus Delivery 
Option for Registered Open-End Management 
Investment Companies, Rel. No. IC-28584 (Jan. 13,
2009) (the “Adopting Release”). 

2. Enhanced Disclosure and New Prospectus Delivery
Option for Registered Open-End Management
Investment Companies, Rel. No. IC-28064 (Nov. 30,
2007) (the “Proposing Release”). 

3. Exchange-Traded Funds, Rel. No. IC-28193 (Mar.
11, 2008).

4. Rule 421(d) under the Securities Act requires an issuer
to use plain English principles in the organization, lan-
guage and design of the front and back cover pages, the
summary and the risk factors sections of its prospectus. 

5. The SEC stated in the Adopting Release that the
requirement is intended to assist investors in finding

1 1

mailto:dstephens@stroock.com
mailto:jmanes@stroock.com
mailto:ggranik@stroock.com
mailto:scoleman@stroock.com
mailto:lcole@stroock.com


S T R O O C K  S P E C I A L  B U L L E T I N

important information regarding the particular fund in
which they are interested.  The SEC stated that multi-
ple fund prospectuses contribute substantially to
prospectus length and complexity, which act as barri-
ers to understanding. 

6. The SEC notes in the Adopting Release that Item 7 of
the summary section, which requires tax information
that may not be relevant in the context of retirement
plans and variable insurance contracts, expressly states
that the disclosures are only required to be made as
applicable. 

7. The SEC determined not to require the summary sec-
tion to include a list of the fund’s 10 largest holdings.
As proposed, the top 10 holdings list would have been
updated in the statutory prospectus on an annual basis
and in the Summary Prospectus on a quarterly basis.

8. As mentioned above and discussed below, these items
also form the content of the Summary Prospectus. 

9. Currently, Form N-1A permits only disclosure of gross
expenses, although many funds disclose contractual
waivers in the table pursuant to an SEC staff no-action
letter to the Investment Company Institute (pub. avail.
Oct. 2, 1998). 

10. A fund may not include the additional captions if the
expense reimbursement or fee waiver arrangement may
be terminated without agreement of the fund’s board
of directors (e.g., unilaterally by the fund’s investment
adviser) during the one-year period.  If a fee waiver or
expense reimbursement arrangement, in fact, termi-
nates less than a year after the effective date of a fund’s
registration statement, the fund generally would be
required to supplement or “sticker” its prospectus to
reflect the termination. 

11. These alternative disclosures in Items 6 and 3 of Form
N-1A will not be available to ETFs with creation units
of less than 25,000 shares. Any ETF that sells and
redeems its shares in creation units of 25,000 or less
must include in its prospectus information on how to
purchase and redeem creation units and the costs asso-
ciated with those transactions.  Although only certain
financial institutions purchase and redeem creation
units directly from an ETF, individual or retail
investors may be more likely to transact in creation
units through one of these financial institutions if the
creation unit size is less than 25,000 shares. 

12. Similar disclosure is required in an ETF’s annual
report. 

13. A person that complies with the conditions to the rule
will not violate Section 5(b)(2) if the “greater promi-
nence” standard is not satisfied.  This failure will, how-
ever, constitute a violation of the SEC’s rules.  

14. The requirement to send an electronic copy of a doc-
ument by e-mail may be satisfied by sending a direct
link to the document on the Internet, provided that a
current version of the document is directly accessible
through the link from the time that the e-mail is sent
through the date that is six months after the date that
the e-mail is sent and the e-mail explains how long the
link will remain useable and that, if the recipient
desires to retain a copy of the document, he or she
should access and save the document.

15. The SEC stated in the Adopting Release that it inter-
prets Section 12(a)(2) and Section 17(a)(2) to mean
that, for purposes of assessing whether at the time of
sale (including a contract of sale) a prospectus or oral
communication or statement includes or represents a
material misstatement or omits to state a material fact
necessary in order to make the prospectus, oral com-
munication, or statement, in light of the circumstances
under which it was made, not misleading, information
conveyed to the investors only after the time of sale
(including a contract of sale) should not be taken into
account.  The SEC stated that it adopted Rule 159
under Sections 12(a)(2) and 17(a)(2) in furtherance of
this interpretation.  Consistent with the SEC’s inter-
pretation, Rule 159 provides that, for purposes of
Section 12(a)(2) and 17(a)(2) only, and without affect-
ing any other rights under those sections, for purposes
of determining at the time of sale (including the time
of the contract of sale) whether a prospectus, oral state-
ment, or a statement includes an untrue statement of
material fact or omits to state a material fact necessary
in order to make the statements, in light of the cir-
cumstances under which they were made, not mislead-
ing, any information conveyed to the purchaser only
after the time of sale will not be taken into account.
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This Stroock Special Bulletin is a publication of Stroock & Stroock
& Lavan llp © 2009 Stroock & Stroock & Lavan llp. All
Rights Reserved. Quotation with attribution is permitted.  This
Stroock publication offers general information and should not be
taken or used as legal advice for specific situations, which depend
on the evaluation of precise factual circumstances.  Please note
that Stroock does not undertake to update its publications after
their publication date to reflect subsequent developments.  
This Stroock publication may contain attorney advertising.
Prior results do not guarantee a similar outcome.

Stroock & Stroock & Lavan llp is a law firm with a national
and international practice serving clients that include investment
banks, commercial banks, insurance and reinsurance compa-
nies, mutual funds, multinationals and foreign governments,
industrial enterprises, emerging companies and technology and
other entrepreneurial ventures.

For further information about Stroock Special Bulletins, or other
Stroock publications, please contact Richard Fortmann, Senior
Director-Legal Publications, at 212.806.5522.
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